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 1.  TIME:  8:30   CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS TOWN OF DANVILLE 
HEARING ON MOTION TO/FOR LEAVE TO FILE A LATE DISCLOSURE OF 
EXPERT WITNESSE FILED BY DAVID RICHARD HARRIS 
* TENTATIVE RULING: * 
 
The Court has taken into account the factors required by CCP § 2034.720, including, but not 
limited to, the extent to which plaintiffs relied on the absence of a designation by David Harris, 
any possible prejudice to plaintiffs, and defense counsel’s diligence in correcting his mistake.    
 
Since defendant seeks only to designate Mr. Volk, who has already been designated by others, 
there is good cause to grant the motion.  It will not prejudice plaintiffs, and plaintiffs cannot 
reasonably have relied to their detriment on the non-designation of Mr. Volk by Mr. Harris.  
Defendant has adequately explained why it took a little over two weeks to designate Mr. Volk. 
 
The motion is granted. 
 

  

  
 2.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION TO/FOR SANCTIONS AGAINST HAPPY 
VALLEY,GOSAIN,TANAIGA FILED BY FEDERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
In light of the communication the Court received on December 19, 2017, the parties shall appear 
personally. 
 
 
 

  

 3.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION TO/FOR JOINDER TO FEDERAL''S MTN FOR SANCTIONS 
FILED BY WARD TEK, INC 
* TENTATIVE RULING: * 
 
See Line 2. 
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 4.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION FOR SUMMARY ADJUDICATION AGAINST HAPPY VALLEY 
ROAD LLC FILED BY FEDERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
See Line 2. 

 

  

 5.  TIME:  8:30   CASE#: MSC14-01267 
CASE NAME: SEACLIFF VS. TOLL BROTHERS 
HEARING ON MOTION FOR DEFENSE COSTS UNDER CCP 1038 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
  
 Defendant City’s motion for defense costs is granted.  The Court awards attorney fees in 
the amount of $ 61,835.00, and costs in the amount $ 9,599.96, for a total award of $ 71,434.96.  
The basis for this ruling is as follows. 
 
 Timeliness.  The Court has not yet entered a judgment in favor of defendant City.  
The present motion, filed after entry of the order granting summary judgment but before entry of 
the judgment itself, is timely.  (See, Gamble v. Los Angeles Dept. of Water & Power (2002) 97 
Cal.App.4th 253, 255-259.) 
  
 Reply Objections.  The Court rules as follows on defendant City’s evidentiary 
objections, submitted with the reply memorandum.  No. 1: sustained on all three grounds stated.  
No. 2: sustained on both of the two grounds stated.  No. 3: sustained. 
 
 The Merits.  Defendant City has demonstrated that plaintiff lacked “reasonable cause” 
to bring this action against defendant.  (See, Code Civ. Proc., § 1038; Suarez v. City of Corona 
(2014) 229 Cal.App.4th 325, 336.)  Plaintiff did not name defendant City when the original 
Complaint was filed in 2014, presumably because it then saw no reasonable basis for doing so.  
Plaintiff has failed to articulate what changed between 2014 and 2016, when the First Amended 
Complaint was filed.  In particular, plaintiff has failed to explain how plaintiff could ever have had 
a reasonable belief that defendant’s maintenance of the Seacliff Drive stormwater facilities 
caused plaintiff damages.   
 
 The Amount.  The amount of attorney fees and costs requested by defendant City 
appears reasonable to the Court, and plaintiff does not argue otherwise.  Accordingly, the Court 
has awarded the full amount requested. 
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 6.  TIME:  8:30   CASE#: MSC15-00178 
CASE NAME: LOPEZ VS PULTE 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY FRANK LOPEZ 
* TENTATIVE RULING: * 
 
The parties shall appear.  They shall bring their calendars so the Court can set a trial date, if 
necessary. 

  

 7.  TIME:  8:30   CASE#: MSC15-01990 
CASE NAME: DIAS V 24 HOUR 
HEARING ON MOTION TO/FOR APPROVAL OF PAGA SETTLEMENT FILED BY 
JOSHUA DIAS 
* TENTATIVE RULING: * 
 
The Court has not seen a revised settlement agreement that cures the problems identified at the 
last hearing.  If there is one, please bring it to this hearing.  If the parties are still working on a 
revision and wish to continue the hearing, please jointly notify the court clerk by fax and/or 
phone. 
 

  

 8.  TIME:  8:30   CASE#: MSC15-01990 
CASE NAME: DIAS V 24 HOUR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
See line 7. 
  

  

 9.  TIME:  8:30   CASE#: MSC17-00723 
CASE NAME: LORENZO VS BLACK DIAMOND LAND 
HEARING ON DEMURRER TO COMPLAINT of LORENZO FILED BY BLACK 
DIAMOND LAND INVESTORS, LLC 
* TENTATIVE RULING: * 
 

The demurrer (“Demurrer”) brought by defendants Black Diamond Land Investors, LLC (“Black 
Diamond”) and Discovery Builders, Inc. (“Discovery”) (collectively, “Defendants”) argues that the 
Right to Repair Act (Civil Code sections 895 et seq.; commonly and hereinafter referred to as 
“SB 800”) provides an exclusive remedy for Plaintiffs alleging construction defects occurring for 
homes constructed after January 1, 2003 and therefore bars the first, second, and sixth causes 
of action in the complaint brought by plaintiffs Aileen Vicente and Robert Salinas (“Plaintiffs”).  
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Defendants also argue that the third cause of action, for violations of the SB 800 building 
standards found in Civil Code section 896 is barred by Civil Code section 943, because Plaintiffs 
failed to initiate the relevant prelitigation procedure. 

Before addressing the merits of the Demurrer, the Court notes that its August 31, 2017 ruling is 
undisturbed as to those plaintiffs who dismissed their claims without prejudice on July 12, 2017, 
and identified in the Court’s prior order. As to those plaintiffs, the Demurrer was overruled as 
moot. Therefore, this ruling applies only to the claims brought by Ms. Vicente and Mr. Salinas. 

First, Second, and Sixth Causes of Action 

For the reasons discussed below, the Court overrules the Demurrer as to the non-SB 800 
causes of action. 

Defendants cite Elliott Homes, Inc. v. Super. Ct. (2016) 6 Cal.App.5th 333 for the proposition 
that SB 800 provides an exclusive remedy for construction defects. However, our Supreme 
Court granted review of the Elliott Homes case. Thus, Elliott Homes may be cited only as 
persuasive authority; it does not bind the Court. See Cal. Rule of Court 8.1115(e)(1).  

While Elliott Homes is interesting, the Court may not follow it so long as there is binding 
authority on point. Until our Supreme Court issues a decision in Elliott Homes and the related 
matter of McMillan Albany, LLC v. Super. Ct. (2015) 195 Cal.Rptr.3d 1, the Court is bound to 
follow Liberty Mutual Ins. Co. v. Brookfield Crystal Cove LLC (2013) 219 Cal.App.4th 98 
(“Liberty Mutual”) and Burch v. Super. Ct. (2014) 223 Cal.App.4th 1411 (“Burch”).  

Those cases have settled, for the time being, the principle that construction defect plaintiffs may 
pursue common law (i.e., non-SB 800) causes of action when they allege construction defects 
have caused actual damage to their homes.  

For example, Liberty Mutual explained that “[n]owhere in the legislative history is there anything 
supporting a contention that the Right to Repair Act barred common law claims for actual 
property damage … [s]imply put, a homeowner who suffers actual damage as a result of a 
construction defect in his or her home has a choice of remedies; nothing in the Act takes away 
those rights.” Liberty Mutual, supra, 219 Cal.App.4th at p. 104. Burch stated unequivocally: “[w]e 
hold that the Right to Repair Act does not provide the exclusive remedy for a homeowner 
seeking damages for construction defects that have resulted in property damage.” Burch, supra, 
223 Cal.App.4th at p. 1414. 

Accordingly, under the reasoning of Liberty Mutual and Burch, a plaintiff who alleges actual 
damage to her home may choose to bring only an SB 800 claim, both an SB 800 claim and 
common law claims, or only common law claims. 

Third Cause of Action 

The third cause of action is for violations of the building standards set forth in Civil Code section 
896.  

Civil Code section 910 required Plaintiffs to provide written notice of their claim to Defendants 
“[p]rior to filing an action against [Defendants].” Plaintiffs failed to comply with this requirement. 
The opposition concedes that while the complaint was filed on April 21, 2017, no notices of 
claim were sent until July 3, 2017 and July 12, 2017. Stating the obvious, that is not “prior to 
filing an action.” 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   12/21/17 

 
 

- 5 - 

But a demurrer is not the appropriate remedy for that failure. Civil Code section 930(b) plainly 
provides that if a plaintiff fails to initiate the prelitigation procedure, the remedy is a motion to 
stay the proceedings until the prelitigation procedure can be completed. Nowhere does SB 800 
require the Court to dismiss Plaintiffs’ SB 800 cause of action for failure to complete the 
prelitigation process. Indeed, in Darling v. Super. Ct. (2012) 211 Cal.App.4th 69, a First District 
case cited by Defendants, Western Pacific asked for, and the trial court granted, a stay of the 
case pursuant to Civil Code section 930(b), owing to the homeowner plaintiffs’ failure to abide 
by section 910. Id. at p. 74. The issuance of that stay was affirmed. Id. at p. 85. Nowhere did 
Justice Needham suggest that the action ought to be dismissed, or that a demurrer would lie as 
a result of the homeowner plaintiffs’ failure to initiate the prelitigation procedure. 

The reply brief maintains that Darling and Standard Pacific Corp. v. Super. Ct. (2009) 176 
Cal.App.4th 828 compel the Court to sustain the demurrer. The reply also contends that it was 
Plaintiffs’ burden to demonstrate that a demurrer was not the appropriate remedy here. 

It is true that Darling says that complying with the SB 800 prelitigation procedure is a 
“prerequisite” to bringing suit. But SB 800 provides a specific remedy for a failure to meet that 
prerequisite: a motion to stay under Civil Code section 930(b). Reading the Darling opinion in its 
entirety, it stands for that very proposition: a lawsuit brought by a homeowner who has not 
complied with the SB 800 prelitigation procedure is subject to a stay under section 930(b) until 
such time as the homeowner has complied with the SB 800 prelitigation procedure. Standard 
Pacific is much the same. That case concerned a motion to stay under section 930(b), not a 
demurrer, and said that a motion to stay should not have been denied absent the homeowner 
showing some basis for being excused from complying with the prelitigation procedure. 

The statutory scheme provides a specific remedy for a failure to invoke the prelitigation 
procedure. The remedy provided is a motion to stay, not a demurrer. As to the third cause of 
action, the Demurrer is likewise overruled. 
 
Defendants shall answer the complaint on or before January 5, 2018. 

  

10.  TIME:  8:30   CASE#: MSC17-00723 
CASE NAME: LORENZO VS BLACK DIAMOND LAND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   12/21/17 

 
 

- 6 - 

11.  TIME:  8:30   CASE#: MSC17-01441 
CASE NAME: VENTURE VS. LB/VCC 
HEARING ON DEMURRER TO COMPLAINT of VENTURE COMMERCE 
CENTER-ANTIOCH CONDOMINIUM FILED BY LUSARDI CONSTRUCTION CO. 
* TENTATIVE RULING: * 
 
 Defendant Lusardi Construction Co.’s (“Lusardi”) demurrer to plaintiff’s Complaint is 
sustained with thirty days leave to amend.   
 
            Lusardi contends that the ten year statute of repose, set out in CCP section 337.15, bars 
this action.  Lusardi asks the Court to take judicial notice of the fact that Notice of Completion of 
the Project was recorded on August 4, 2006. (That request is granted.)  Plaintiff did not file this 
action until more than 10 years later on July 28, 2017. 
  
 CCP section 337.15(a) provides: 

 
No action may be brought to recover damages from any person, or the surety of 
a person, who develops real property or performs or furnishes the design, 
specifications, surveying, planning, supervision, testing or observation of 
construction or construction of an improvement to real property more than 10 
years after substantial completion of the development or improvement for any of 
the following:  (1) any latent deficiency in the design, specification, surveying, 
planning, supervision, or observation of construction or construction of an 
improvement to, or survey of, real property; (2) injury to property, real or 
personal, arising out of such latent deficiency.      
 

See CCP section 337.15(a). 
   
 The 10-year period prescribed in CCP section 337.15 commences upon substantial 
completion of the Project, “but no later than the date of one of the following, whichever occurs 
first: 
  (1) The date of final inspection by the applicable public agency. 
  (2) The date of recordation of a valid notice of completion. 
  (3)  The date of use or occupation of the improvement. 
  (4) One year after termination or cessation of work on the improvement. 
 
See CCP section 337.15(g). 
 
 Plaintiff filed its Complaint on July 28, 2017, almost 11 years after the project was 
completed.  See Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 366 (CCP section 337.15 is a 
statute of repose; it prescribes the statutory outside date by which a suit for construction defects 
must be brought). 
 
 Plaintiff opposes this motion on the ground that section 337.15(e) of the statute controls.  
Section 337.15(e) states that the 10-year limit shall not be used by way of a defense by any 
owner of the property at the time of the defects causing property damage.  The section reads: 
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  This limitation prescribed by this section shall not be asserted by way of a  
  defense by any person in actual possession or the control, as owner, tenant, or  
  otherwise, of such improvement, at the time any deficiency in the improvement  
  constitutes the proximate cause of which it is proposed to bring an action.   
 
See CCP section 337.15(e) 
 
 The parties apparently agree that the Complaint pleads that Lusardi was one of the 
“Developer Defendants” and not just a “Builder Defendant;” and hence, “an owner and in control 
of the subject property from 2007 to 2011.”  (Cmplt, paragraphs 13, 14.)  The Complaint further 
alleges that the “Developer Defendants” were also the alter ego of other owners, developers 
and sellers of the subject property.  (Cmplt, paragraph 14.) 
 
 If the defects plaintiffs allege caused their damages occurred as a result of the original 
construction, then plaintiffs’ claims would be barred.  Gundogdu v. King Mai, Inc. (2009) 171 
Cal.App.4th 310, 314-315.  The fact that defendants simply owned the property for some time 
(years ago) would not change that result; just as the fact that defendant in Gundogdu simply 
owned the property did not prevent it from raising section 337.15(a) as a bar.  As the Court of 
Appeal said, 
 
                        Plaintiffs also argue for the first time in their reply brief that the 10-year limitations 

period was tolled for the approximately 16-month period between the filing of the 
notice of completion and the sale of the property. They suggest that “[w]here a 
developer completes a project but retains ownership and control, the 10-year 
period begins to run upon the sale of the project. As long as suit was filed within 
10 years of that date it should not be barred.” They interpret subdivision (e) of 
section 337.15 to “mean that a developer cannot assert [the statute of limitations] 
as a defense for that period of time it retained actual possession or control of the 
improvement.” Plaintiffs' argument, for which they cite no authority, is contrary to 
both the plain language of the statute and substantial case law. Gundogdu v. 
King Mai, Inc. (2009) 171 Cal.App.4th 310, 316. 

 
           The Complaint does not allege the defects were caused by some event subsequent to 
the original construction.  Thus, the demurrer is sustained.  However, since this is the first 
demurrer it is sustained with thirty days leave to amend.    
 
 As noted above, defendant’s request for judicial notice is granted.   See Evid. Code 
section 452(d) (Exhibit 1) and Evid. Code section 452(c) (Exhibit 2).  
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12.  TIME:  8:30   CASE#: MSL14-03627 
CASE NAME: ALLIANCE UNITED VS MCCOLLINS 
HEARING ON MOTION TO/FOR VACATE THE STAY OF EXECUTION FILED BY 
ALLIANCE UNITED INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The motion appears meritorious, has been properly served on defendant and is unopposed.  It 
is, therefore, granted. 

  

13.  TIME:  8:30   CASE#: MSL16-02943 
CASE NAME: ASSET CAPITAL RECOVERY VS. LIB 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
ASSET CAPITAL RECOVERY GROUP, LLC 
* TENTATIVE RULING: * 
 
There is no proof of service showing that the moving papers were served on defendant.  
Therefore, the motion is denied without prejudice. 
 

  

14.  TIME:  8:30   CASE#: MSL17-01813 
CASE NAME: DISCOVER BANK VS CASTELLON 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALT SUMMARY 
ADJUDICATION FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
The motion is denied.  There are genuine issues of disputed material fact, including whether 
defendant borrowed money from plaintiff.  Plaintiff’s “litigation support specialist” has reviewed 
certain records and opined on them.  However, there is no loan document signed by defendant, 
nor any explanation of how one borrows money without signing such a document.  Similarly, 
plaintiff’s exhibit B purports to be a copy of a check issued to defendant, but there is no corollary 
exhibit showing the check was endorsed or deposited by defendant.   
 
It may well be that plaintiff can explain these things at trial.  But on a motion for summary 
judgment, plaintiff has failed to carry its burden and defendant has put in issue sufficient facts to 
warrant denial of the motion. 
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15.  TIME:  8:30   CASE#: MSL17-02352 
CASE NAME: DIABLO VALLEY FEDERAL VS MIRAN 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY DIOMEDES MIRANDA 
* TENTATIVE RULING: * 
 
The parties are to appear.  The Court will ask Mr. Miranda why he did not respond to the legal 
papers served on him and what his defense would be to the lawsuit. 

  

16.  TIME:  8:30   CASE#: MSN15-0569 
CASE NAME: CTR FOR BIOLOGICAL DIVERSITY V 
HEARING ON MOTION TO/FOR TAX CALIF. STATE LANDS COMMISSION''S 
FILED BY CENTER FOR BIOLOGICAL DIVERSITY, COMMUNITIES FOR A 
* TENTATIVE RULING: * 
 
Petitioners elected to prepare the administrative record under Public Resources Code section 
21167.6(b)(2).  Thus, the California State Lands Commission (CSLC) does not contend that it is 
entitled to costs as if it had prepared the record under Public Resources Code section 
21167.6(b)(1).  However, “the fact a petitioner elects to prepare the record under section 
21167.6, subdivision (b)(2), does not ipso facto bar the recovery of record preparation costs by 
a public agency.” Coalition for Adequate Review v. City and County of San Francisco (2014) 
229 Cal.App.4th 1043, 1055.  
  
Still, that does not mean that all of CSLC’s costs related to the record are recoverable as costs.  
The First District Court of Appeal has held, 
 

The City may claim reimbursement for reasonable labor costs required to 
prepare the supplemental record. (See California Oak Foundation, supra, 
188 Cal.App.4th at pp. 293–295 [affirming $46,563 in costs for “labor in 
compiling the record,” including paralegal time; university personnel 
“retrieved, reviewed, organized, and indexed over 40,000 pages of 
documents”]; River Valley, supra, 37 Cal.App.4th at pp. 181–182 
[affirming costs for time spent by assistant transportation engineer and 
paralegal reviewing and compiling documents].) 
However, we have been cited no authority, nor are we aware of any, 
indicating labor costs to review a petitioner-prepared record of 
proceedings “for completeness” in connection with certification pursuant 
to section 21167.6, subdivision (b)(1), are recoverable record preparation 
costs. This sort of review is a chore public agencies face in every case in 
which the petitioner elects to prepare the record under section 21167.6, 
subdivision (b)(2), and if an agency could always claim a sizeable amount 
for review “for completeness” or “certification,” that would defeat the 
Legislature's aim of providing for lower-cost record preparation 
alternatives. (§ 21167.6, subds. (b)(2), (f); cf. Hayward Area Planning, 
supra, 128 Cal.App.4th at pp. 183–186 [denying city's claimed record 
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preparation costs because delegating preparation to real party in interest 
“undermined the statutory scheme for controlling the costs of record 
preparation”].) Additionally, record review “for completeness” can 
easily blur into review for strategy, implicating the kind of attorney fee 
award neither authorized nor sought here. (See Wagner Farms, supra, 
145 Cal.App.4th at p. 779 [drawing distinction between time agency 
employees spent that was “necessary for preparation” of record and time 
“that went beyond that merely related to prepar[ation],” such as preparing 
the agency's own case].) Coalition for Adequate Review v. City and 
County of San Francisco, 229 Cal.App.4th at p. 1059. 
 

In that case, the Court also held that absent “egregious abuse” the time a public agency spends 
responding to a petitioner’s request for files related to a project (as was the case with the Public 
Records Act here) is not compensable. 
 
Here, CSLC has not sought to apportion its costs between those (if any) necessary to 
supplement the record and those necessary to review the record for completion.  The Court is 
unable to discern what part, if any, of the costs it seeks are allowable. 
 
The largest amount of time was incurred by Ms. Shelli Haaf, who is said to have incurred 343 
hours in connection with the administrative record.  However, there is no declaration from Ms. 
Haaf describing what she did.  Instead, Ms. Pamela Griggs declares that she assigned Ms.Haaf 
“to respond to the Public Records Act request Petitioners filed in the above-described matter, 
and to assist with preparing the administrative record, as necessary….including…reviewing 
those documents to determine their appropriateness for inclusions in the administrative record 
and for any potentially-applicable privileges.  I [also] directed Ms. Haaf to…review proposed 
administrative records prepared by Petitioners for legal adequacy.” Declaration of Pamela 
Griggs, ¶ 3. 
 
Some of those tasks may be compensable, some are not.  But there is nothing to indicate how 
much time Ms. Haaf spent on the former and how much on the latter.  Thus, CSLC has failed to 
sustain its burden of showing its entitlement to these costs. 
 
The same is true of the time spent by Sara Mongano (28 hours) and some of the time spent by 
Kendra Oliver (42 hours).  Ms. Mongano declares, in part, that “I assisted Shelli Haaf in 
compiling the administrative record in a separate location for her use and cross checked it with 
the EIR reference sections for completeness in preparation for indexing.” Declaration of Sarah 
Mongano, ¶ 6. 
 
Ms. Oliver appears to have gathered the MOTEMS documents.  Petitioners do not object to 
$4,560.60 she incurred in doing that. But the remainder of her time suffers the same infirmities 
as that of Ms. Haaf and Ms. Mongano. 
 
Thus, the Court taxes all but $4,560.60 of the attorney time claimed by CSLC.   
 
In addition, the Court taxes the $277.93 claimed by CSLC for travel costs.  Those costs are not 
authorized by § 1033.5. 
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Therefore, the Court allows as costs the filing fees ($2,070.00), Ms. Oliver’s time with regard to 
the MOTEM documents ($4,560.60), and court reporter expenses ($261.25). 
 

  

17.  TIME:  9:00   CASE#: MSL16-00050 
CASE NAME: RHONE VS MENDEZ/MENDEZ 
HEARING ON MOTION TO/FOR COMPEL PLAINTIFFS' DEPOSITION 
APPEARANCES, FILED BY JASMINE MENDEZ, JAVIER MENDEZ 
* TENTATIVE RULING: * 
 
The motion appears meritorious, has been properly served on defendant and is unopposed.  It 
is, therefore, granted. 

  

18.  TIME:  1:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
SPECIAL SET HEARING ON: CLOSING ARGUMENTS SET BY COURT 
* TENTATIVE RULING: * 
 
The Court lists here two sets of questions.  Some simply seek facts about what is in the record.  
Others concern the law to be applied to the case.  These are not exclusive, and the Court may 
well have other questions.   
 
To the extent some of the first 15 questions (“A. Questions of Fact”) can be answered simply, in 
a writing brought to the hearing, it would be helpful. The writing should, where possible, cite 
where in the record the answer is found.  If the answer is not in the record, that should be noted. 
 

A. Questions of Fact 

 

1. When were the homes built? 

 

2. How many homes were involved?  The second amended complaint lists 38, but at times 

the parties use other numbers. 

 

3. Is there any evidence in the record that shows that any of the subcontractor defendants 

responded to any of the tender letters sent by Mr. Constantino?  See Exhibits 69, 78 

(Coastal); 96, 107 (Colorific); 117, 123 (Concord); 159, 164 (Daggett); 167, 172 
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(Dawson); 210, 224 (Dellinger); 175, 179 (Dependable); and 265 (Woodland). 

 

4. Did the settlement negotiated by Mr. Constantino include all subcontractors who had 

appeared in the action? 

 

5. Was there any testimony about which subcontractors’ work was addressed by 

GeoFocus? 

 

6. The Court took judicial notice of Pulte’s cross-complaint.  Did it have an exhibit number? 

 

7. Did Mr. Gamache say that Exhibit 319 states on which homes, in which projects, each 

subcontractor worked based on Mr. Constantino’s matrix? Based on the scopes of work 

in the project agreements?  Based on something else? 

 

8. Please cite the page and line in which Mr. Gamache opined or failed to opine that a 

given subcontractor had a duty to defend Pulte. 

 

9. Exhibit 319 says, e.g. that Coastal Construction worked on 26 homes.  Travelers’ brief 

says (page 11:18) that it worked on 38.  What is the basis for the latter assertion?  This 

discrepancy exists as to all the numbers in Travelers’ brief when compared to Exhibit 

319. 

 

10. There are different master/base contracts for a given subcontractor.  See, e.g. Coastal 

(Ex. 61 and 63).  The earlier version required a completed operations AI clause, the later 

required on ongoing operations clause.  Which was the operative one?  Is that the case 

for all the remaining subcontractor defendants? 

 

11. Is it fair to say that all the master/base agreements required a Pulte subcontractor to 

indemnify and defend Pulte and to name it as an additional insured?  See e.g. ¶¶ 4.1 

and 4.3 in Exhibit 61, with the latter paragraph being modified in Exhibit 63 at page 16.   

Is that representative of the terms that applied to all the remaining subcontractor 

defendants?  Is it reasonable to say that the pattern demonstrated by the Coastal 

policies is the same for all the remaining subcontractor defendants? 

 

12. Is Exhibit 64 relevant to anything at issue here? 

 

13. Are the additional insured endorsements for the Travelers’ Named Insureds in evidence?  

They do not appear to be found in Exhibits 6-8. 

 

14. In AGI’s case, the coverage letter written by Travelers referred to “Blanket Additional 

Insured Endorsements, form CG D2 50 10 02.  Where in the AGI policies is that?  
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15. How many subcontractors were named in Pulte’s cross-complaint?  How many worked 

on all 38 homes? 

 

B. Other Questions 

 

1. Mr. Gamache testified, on cross-examination, that a review of plaintiffs’ complaint 

does not show which subcontractor’s work was at issue at a given home.  So, for 

example, Dependable worked on only three homes, and Mr. Gamache testified he 

could not say if the complaint alleged that there were HVAC issues at any of the 

homes on which Dependable worked. (That information is also not present on Ex. 

281.)  If that is so, then what triggered the obligation to defend?  Are the allegations 

sufficient under Crawford v. Weather Shield? 

 

2. Mr. Vandermoore said that Travelers allocated the defense costs by assigning 

certain amounts to each of the four Travelers’ Named Insureds.  Why?  If there was 

such an allocation, why is it fair not to allocate among the remaining defendant 

subcontractors? 

 

3. Why did Travelers provide a defense to Pulte as an additional insured?  Was it 

obligated to do so?  Was it an underwriting error? A claims handler’s error?  

 

4.  Which of the eight factors that govern equitable subrogation (see Interstate Fire & 

Casualty Ins. Co. v. Cleveland Wrecking Co. (2010) 182 Cal.App.4th 23, 33-34 

[“Cleveland Wrecking”)  do the remaining subcontractor defendants assert are not 

met?  The parties’ position appears to have changed over time.  What is the current 

view of each? 

 

5. The equitable subrogation cases cited by the parties appear to involve one injury or 

breach in which one party is seeking to shift liability to one other party.  Are you 

aware of any case in which one party sought to shift liability to more than one party 

under an equitable subrogation theory? 

 

6. Should the Court view the homeowners’ case against Pulte as the functional 

equivalent of 38 separate cases?   

 

7. It appears that Travelers is not asserting that any of these subcontractors “caused” 

an injury to the homeowners.  Instead, it appears that Travelers is relying on 

Crawford v. Weather Shield to establish an obligation to provide a defense.  Is that a 

correct statement of Travelers’ position? 

 

8. Please be prepared to address the issue of whether Travelers was “primarily liable” 

under the second factor of the Cleveland Wrecking test.  If the issue is a defense 
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obligation under Crawford, and Pulte was an additional insured under the policies 

issued to Travelers’ Named Insureds, they why wasn’t Travelers “primarily liable” to 

provide a defense?  On the other hand, if Travelers’ obligation was limited to work 

within the scope of work of its Named Insureds, they why weren’t all subcontractors 

on an equal footing? 

 

9. Even if Pulte’s dismissal of its complaint, with prejudice, operates as a “retraxit,” does 

that effect a waiver of Travelers’ claim?  Why doesn’t Conservatorship of Edwards 

(1988) 198 Cal.App.3d 1176, 1184 provide the rule of decision on this point?  Why 

should Manning v. Wymer (1969) 273 Cal. App. 2d 519 apply since (i) it does not 

discuss the exception regarding the effect of a dismissal on a carrier and (ii) it says 

the settlement agreement can limit the effect of the dismissal? 

 

10. Please be prepared to discuss the considerations that are relevant to Factor 7 

(“Justice requires that the loss be entirely shifted from the insurer to the defendant, 

whose equitable position is inferior to that of the insurer”). 

   

In Valley Crest the Court reviewed Cleveland Wrecking and isolated several 

considerations including, (i) who caused the loss, (ii) the nature of the insurer and 

subcontractor’s agreements to indemnify the general contractor, was it a specific 

agreement or a general obligation to insure? (iii)  the consideration received by each 

party in exchange for its promise to indemnify, (iv) compliance with contractual 

obligations/public policy. Valley Crest, 238 Cal.App.4th at 487-490.  

 

In Cleveland Wrecking the Court also discussed other considerations, including, (i) 

whether the parties had independent contractual obligations to indemnify (discussing 

Meyers v. Bank of America Nat’l Trust & Sav. Assoc. (1938) 11 Cal. 2d 92), (ii) 

whether the indemnitor’s obligation was to obtain insurance or to indemnify against 

loss (discussing Patent Scaffolding), (iii) whether the parties had agreed to indemnify 

the same loss (discussing Fireman’s Fund Ins. Co. v. Wilshire Film Ventures (1997) 

52 Cal.App.4th 553); (iv) whether the reasonable expectations of the insured had 

been frustrated (discussing Fireman’s Fund Ins. Co. v. Morse Signal Devices (1984) 

151 Cal.App.3d 681). See Cleveland Wrecking 182 Cal.App.4th at 437-449. 

 

Are you aware of any other considerations that should be taken into account in 

deciding Factor 7? 

 

11. What should the Court consider in evaluating “compliance with contractual 

obligations” and “public policy” considerations? 
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12. Dependable worked on three houses.  If it has to defend Pulte with respect to all 38 

homes, how does that comport with Civil Code § 2782?  

  

13. Is footnote 12 of Crawford v. Weather Shield relevant? 

 

14.  Travelers sometimes argues that it “stepped up” to the obligation to provide a 

defense and the other subcontractors did not.  Is that a fair argument given the 

difference between the additional insured obligations arising under (i) the Travelers’ 

Named Insureds’ endorsements and (ii) the additional insured endorsements of the 

remaining subcontractor defendants? 

 

15. In its closing brief, Travelers writes, “Although Pulte qualifies as an additional insured 

under Travelers’ policies, the policies only cover damages resulting from the work of 

AIG Shower Doors, Duracite, Bill Wilder Construction and Sullivan Countertops.  

Travelers’ obligation to indemnify Pulte therefore was limited to damages arising out 

of the work performed by Travelers’ named insureds.” 23:21-24. If that is the case, 

then are the obligations of the remaining subcontractor defendants equally limited? 

   

16. Given the terms of their contracts, does it comport with the reasonable expectation of 

either Pulte or a subcontractor to shift 100% of the cost of Pulte’s defense to a single 

subcontractor? 

 

17. Is there a dispute about Factor 8 (“the insurer’s damages are in a liquidated sum, 

generally the amount paid to the insured”)? 

 

18. Does Travelers base its argument solely on a contractual indemnity theory?  If it 

relies on contractual indemnification, then please identify with specificity the clauses 

(and the contracts) on which it relies. 

 

19.  Why isn’t Patent Scaffolding decisive?  It says, “The trial court concluded… (3) the 

contract between Simpson and Patent was "not a contract merely to obtain fire 

insurance, but a contract of indemnification against fire loss…"Patent Scaffolding Co. 

v. William Simpson Constr. Co. (1967) 256 Cal.App.2d 506, 508-509.  Thus, the 

claim was much like that which Travelers makes here.  The Court of Appeal held 

“[w]here two parties are contractually bound by independent contracts to indemnify 

the same person for the same loss, the payment by one of them to his indemnitee 

does not create in him equities superior to the nonpaying indemnitor, justifying 

subrogation, if the latter did not cause or participate in causing the loss.”  Why 

doesn’t that end the inquiry? 

 

20. Is Valley Crest the case closest to this one?  There, it was found that Mission Pools 

did not cause the injury.  Nonetheless, it was held to be in an inferior equitable 

position because “Mission Pools's contractual duty to defend and indemnify under 
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the Subcontract was triggered by the allegations that Mission Pools's negligence 

contributed to the damage or loss suffered by the Epps. (Crawford v. Weather Shield 

Mfg., Inc., supra, 44 Cal.4th at pp. 547, 568.)” Valley Crest Landscape Development, 

Inc. v. Mission Pools of Escondido, Inc. (2015) 238 Cal.App.4th 468, 489. 

 

21. Can Valley Crest be reconciled with Patent Scaffolding?  Note, the Court of Appeal in 

Valley Crest declined to follow Patent Scaffolding. 

 

 


